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determine a minimum dollar amount 
for Leverage commitments. Any such 
minimum amounts will be published in 
Notices in the FEDERAL REGISTER from 
time to time. 

(d) Term of Leverage commitment. 
SBA’s Leverage commitment will auto-
matically lapse on the expiration date 
stated in the commitment letter issued 
to you by SBA. 

§ 108.1220 Requirement for NMVC 
Company to file financial state-
ments at the time of request for a 
draw. 

(a) If you submit a request for a draw 
against SBA’s Leverage commitment 
more than 90 days since your submis-
sion of an annual Form 468 or a Form 
468 (Short Form), you must: 

(1) Give SBA a financial statement 
on Form 468 (Short Form); and 

(2) File a statement of no material 
adverse change in your financial condi-
tion since your last filing of Form 468. 

(b) You will not be eligible for a draw 
if you are not in compliance with this 
section. 

§ 108.1230 Draw-downs by NMVC Com-
pany under SBA’s Leverage commit-
ment. 

(a) NMVC Company’s authorization of 
SBA to guarantee securities. By submit-
ting a request for a draw against SBA’s 
Leverage commitment, you authorize 
SBA, or any agent or trustee SBA des-
ignates, to guarantee your Debenture 
and to sell it with SBA’s guarantee. 

(b) Limitations on amount of draw. The 
amount of a draw must be a multiple of 
$5,000. SBA, in its discretion, may de-
termine a minimum dollar amount for 
draws against SBA’s Leverage commit-
ments. Any such minimum amounts 
will be published in Notices in the FED-
ERAL REGISTER from time to time. 

(c) Effect of regulatory violations on 
NMVC Company’s eligibility for draws— 
(1) General rule. You are eligible to 
make a draw against SBA’s Leverage 
commitment only if you are in compli-
ance with all applicable provisions of 
the Act and SBA regulations (i.e., no 
unresolved statutory or regulatory vio-
lations) and your Participation Agree-
ment. 

(2) Exception to general rule. If you are 
not in compliance, you may still be eli-
gible for draws if: 

(i) SBA determines that your out-
standing violations are of non-sub-
stantive provisions of the Act or regu-
lations or your Participation Agree-
ment and that you have not repeatedly 
violated any non-substantive provi-
sions; or 

(ii) You have agreed with SBA on a 
course of action to resolve your viola-
tions and such agreement does not pre-
vent you from issuing Leverage. 

(d) Procedures for funding draws. You 
may request a draw at any time during 
the term of the commitment. With 
each request, submit the following doc-
umentation: 

(1) A statement certifying that there 
has been no material adverse change in 
your financial condition since your last 
filing of SBA Form 468 (see also 
§ 108.1220 for SBA Form 468 filing re-
quirements). 

(2) If your request is submitted more 
than 30 days following the end of your 
fiscal year, but before you have sub-
mitted your annual filing of SBA Form 
468 (Long Form) in accordance with 
§ 108.630(a), a preliminary unaudited an-
nual financial statement on SBA Form 
468 (Short Form). 

(3) A statement certifying that to the 
best of your knowledge and belief, you 
are in compliance with all provisions of 
the Act and SBA regulations (i.e., no 
unresolved regulatory or statutory vio-
lations) and your Participation Agree-
ment, or a statement listing any spe-
cific violations you are aware of. Ei-
ther statement must be executed by 
one of the following: 

(i) An officer of the NMVC Company; 
(ii) An officer of a corporate general 

partner of the NMVC Company; 
(iii) An individual who is authorized 

to act as or for a general partner of the 
NMVC Company; or 

(iv) An individual who is authorized 
to act as or for a member-manager of 
the NMVC Company. 

(4) A statement that the proceeds are 
needed to fund one or more particular 
Small Businesses or to provide liquid-
ity for your operations. If required by 
SBA, the statement must include the 
name and address of each Small Busi-
ness, and the amount and anticipated 
closing date of each proposed Financ-
ing. 
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(e) Reporting requirements after draw-
ing funds. (1) Within 30 calendar days 
after the actual closing date of each Fi-
nancing funded with the proceeds of 
your draw, you must file an SBA Form 
1031 confirming the closing of the 
transaction. 

(2) If SBA required you to provide in-
formation concerning a specific 
planned Financing under paragraph 
(d)(4) of this section, and such Financ-
ing has not closed within 60 calendar 
days after the anticipated closing date, 
you must give SBA a written expla-
nation of the failure to close. 

(3) If you do not comply with this 
paragraph (e), you will not be eligible 
for additional draws. SBA may also de-
termine that you are not in compliance 
with the terms of your Leverage under 
§ 108.1810. 

§ 108.1240 Funding of NMVC Com-
pany’s draw request through sale to 
third-party. 

(a) NMVC Company’s authorization of 
SBA to arrange sale of securities to third- 
party. By submitting a request for a 
draw of Debenture Leverage, you au-
thorize SBA, or any agent or trustee 
SBA designates, to enter into any 
agreements (and to bind you to such 
agreements) necessary to accomplish: 

(1) The sale of your Debenture to a 
third-party at a rate approved by SBA; 
and 

(2) The purchase of your security 
from the third-party and the pooling of 
your security with other securities 
with the same maturity date. 

(b) Sale of Debentures to a third-party. 
If SBA arranges for the sale of your De-
benture to a third-party, the sale price 
may be an amount discounted from the 
face amount of the Debenture. 

FUNDING LEVERAGE BY USE OF SBA 
GUARANTEED TRUST CERTIFICATES 
(‘‘TCS’’) 

§ 108.1600 SBA authority to issue and 
guarantee Trust Certificates. 

(a) Authorization. Section 356 of the 
Act authorizes SBA to issue TCs and to 
guarantee the timely payment of the 
principal and interest thereon. Any 
guarantee by SBA of such TC is limited 
to the principal and interest due on the 
Debentures in any Trust or Pool back-
ing such TC. The full faith and credit 

of the United States is pledged to the 
payment of all amounts due under the 
guarantee of any TC. 

(b) SBA authority to arrange public or 
private fundings of Leverage. SBA in its 
discretion may arrange for public or 
private financing under its guarantee 
authority. Such financing arranged by 
SBA may be accomplished by the sale 
of individual Debentures, aggregations 
of Debentures, or Pools or Trusts of 
Debentures. 

(c) Pass-through provisions. TCs shall 
provide for a pass-through to their 
holders of all amounts of principal and 
interest paid on the Debentures in the 
Pool or Trust against which they are 
issued. 

(d) Formation of a Pool or Trust hold-
ing Leverage Securities. SBA shall ap-
prove the formation of each Pool or 
Trust. SBA may, in its discretion, es-
tablish the size of the Pools and their 
composition, the interest rate on the 
TCs issued against Trusts or Pools, 
fees, discounts, premiums and other 
charges made in connection with the 
Pools, Trusts, and TCs, and any other 
characteristics of a Pool or Trust it 
deems appropriate. 

§ 108.1610 Effect of prepayment or 
early redemption of Leverage on a 
Trust Certificate. 

(a) The rights, if any, of a NMVC 
Company to prepay any Debenture is 
established by the terms of such secu-
rity, and no such right is created or de-
nied by the regulations in this part. 

(b) SBA’s rights to purchase or pre-
pay any Debenture without premium 
are established by the terms of the 
Guaranty Agreement relating to the 
Debenture. 

(c) Any prepayment of a Debenture 
pursuant to the terms of the Guaranty 
Agreement relating to such security 
shall reduce the SBA guarantee of 
timely payment of principal and inter-
est on a TC in proportion to the 
amount of principal that such prepaid 
Debenture represents in the Trust or 
Pool backing such TC. 

(d) SBA shall be discharged from its 
guarantee obligation to the holder or 
holders of any TC, or any successor or 
transferee of such holder, to the extent 
of any such prepayment. whether or 

VerDate Nov<24>2008 10:28 Feb 24, 2010 Jkt 220042 PO 00000 Frm 00151 Fmt 8010 Sfmt 8010 Y:\SGML\220042.XXX 220042er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R


		Superintendent of Documents
	2014-09-02T18:38:36-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




